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(1) An alien whose June 8, 1987, conviction for second degree
robbery was not, at the tine of his conviction, included in the
aggravated felony definition was not deportable, even after that
of fense was i ncluded in the aggravated fel ony definition as a crine
of violence under the I nmgration Act of 1990, Pub. L. No. 101-649,
104 Stat. 4978, due to its provisions regarding effective dates;
however, the alien becane deportable upon enactnent of section
321(b) of the 111l egal Immigration Reform and |nm grant
Responsibility Act of 1996, Division Cof Pub. L. No. 104-208, 110
Stat. 3009-546, 3009-628 (enacted Sept. 30, 1996) (“IIRIRA"),
because that section established an aggravated felony definition
that is to be applied without tenmporal limtations, regardl ess of
the date of conviction.

(2) The term “actions taken” in section 321(c) of the I RIRA, 110
Stat. at 3009-628, whichlinmts the applicability of the aggravated
felony definition of section 321(b), includes consideration of a
case by the Board of I mmigration Appeals; therefore that section’s
aggravated felony definition is applicable to cases deci ded by the
Board on or after the Il RIRA s Septenber 30, 1996, enactnent date.

(3) The Attorney General’s decision in Matter of Soriano, 21 |I&N
Dec. 516 (BIA 1996; A .G 1997), remins binding on the Board,
notw t hstandi ng decisions in some courts of appeals that have
rej ected that decision.
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Stewart Deutsch, Appellate Counsel, for the Inmigration and
Nat ural i zati on Service

Bef ore: Board En Banc: DUNNE, Vice Chairman; SCIALABBA, Vice
Chai rman; VACCA, HEI LMAN, HOLMES, HURW TZ, FILPPU, COLE,
MATHON, JONES, GRANT, and MOSCATO, Board Menbers
Concurring and Dissenting Opinion: SCHM DT, Chairnan;
j oi ned by ROSENBERG and GUENDELSBERGER, Board Menbers.
Di ssenting Opinion: VILLAGELIU, Board Menber.

MATHON, Board Menber:

This is atinmely appeal froman Inmmigration Judge's April 1, 1997,
decision finding the respondent deportable as charged and
statutorily ineligible for relief from deportation under section
212(c) of the Inmmigration and Nationality Act, 8 U S.C. § 1182(c)
(1994). Oral argunent was heard before a panel of the Board on
April 22, 1998. The appeal will be dismn ssed.

.  FACTUAL BACKGROUND

The respondent, a 45-year-old native and citizen of Vietnam was
admtted to the United States in 1981 as a refugee. He Il ater
adjusted his status to that of a lawful permanent resident,
effective as of March 19, 1981. On June 8, 1987, he was convicted
i n Al aneda County, California, of second degree robbery, for a crine
committed on or about August 6, 1985. He was sentenced to 6 years’
confinenent for that offense.

In 1993, the respondent traveled to China and stayed 4 nonths
visiting family and exploring business opportunities. Upon his
return, he was placed in exclusion proceedings. Counsel for the
respondent filed a notion to terminate, arguing that exclusion
proceedi ngs were inproper under Rosenberg v. Fleuti, 374 U S. 449
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(1963), because the respondent’s departure fromthe United States
was brief, casual, and innocent. The Inmgration Judge termni nated
t he excl usi on proceedi ngs on the basis of Fleuti on March 17, 1995.

An Order to Show Cause and Notice of Hearing (Form |-221) was
i ssued agai nst the respondent on August 3, 1995, charging himwth
deportability under section 241(a)(2)(A) (i) of the Act, 8 U S.C
8§ 1251(a)(2)(A) (i) (1994), for having commtted a crinme involving
moral turpitude within 5 years of entry with a sentence to

confinement therefor of 1 vyear or |onger. The deportation
proceedi ngs were continued several tines at the request of the
respondent, over the objections of the Immgration and

Nat ural i zati on Servi ce.

At a deportation hearing held on Decenber 14, 1995, the respondent
deni ed deportability, arguing that the Service had not proved, by
the requisite clear, unequivocal, and convincing evidence, that the
respondent’s crime occurred within 5 years of entry. The
I mmi gration Judge rejected these argunments and found the respondent
deportabl e as charged.

The respondent al so requested a wai ver under section 212(c) of the
Act. The proceedings were continued so that the respondent could
apply for that relief. At an August 29, 1996, hearing, testinony
was heard on the section 212(c) application, but was not conpl et ed.
The hearing was continued at the end of that day until Decenber 18,
1996.

On Decenber 18, 1996, additional testinony was taken on the
application for section 212(c) relief. There al so was di scussi on as
to the respondent’s continued eligibility for a waiver follow ng
changes made in the law by the Antiterrorism and Effective Death
Penalty Act of 1996, Pub. L. No. 104-132, 110 Stat. 1214 (“AEDPA"),
and the Illegal Immigration Reformand | mm grant Responsibility Act
of 1996, Division C of Pub. L. No. 104-208, 110 Stat. 3009-546
(“I' RIRA”). The hearing was conti nued agai n, apparently because the

interpreter had to |eave. The next day, the Service |odged an
aggravated felony charge against the respondent under section
241(a)(2) (A (iii) of the Act. The respondent also denied

deportability under that ground.
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Following conpletion of the hearing on April 1, 1997, the
I mmigration Judge, with little discussion, found the respondent
deportable wunder both grounds charged. Wth respect to the
aggravated felony charge, the |Immgration Judge found that
deportability could be sustained “in |light of” section 101(a)(43) of
the Act, 8 U.S.C. § 1101(a)(43) (1994 & Supp. Il 1996), as anmended
by the |I1RIRA He noted that the anended definition of an
aggravated felony, which is set forth in that section, states that
the definition applies whether the underlying conviction was entered
before, on, or after the date of enactnent of the anended
definition. He further found that the respondent was ineligible for
section 212(c) relief inlight of the IIRIRA stating that “there is
no | onger any section 212(c) relief.”

In his lengthy brief on appeal, the respondent raises a nunber of
i ssues. We shall address each of these issues in turn.

1. THE PROPRI ETY OF EXCLUSI ON PROCEEDI NGS

The respondent argues that the Service inproperly placed himin
exclusion proceedings in 1993, upon his return from China. He
contends that but for this error by the Service, he would have had
his section 212(c) hearing | ong before passage of the AEDPA and t he
Il RERA. The respondent asserts that due process now requires that
he be placed in the sane position that he woul d ot herw se have been
in, that is, eligible to apply for section 212(c) relief. The
Service characterizes this assertion as a “frivolous estoppe
argunment . ”

The respondent is, in fact, essentially making an estoppe
argunment. Wile the Supreme Court has not yet decided definitively
whet her estoppel may ever |ie against the Governnent, it has noted
that it has reversed every |lower court finding of estoppel against
the Governnent that has cone before it. See O fice of Personne
Managenment v. Richnond, 496 U.S. 414 (1990); see also INS v.
Mranda, 459 U S. 14 (1982) (per curianm); INS v. Hbi, 414 US. 5
(1973) (per curiam. The United States Court of Appeals for the
Ninth Circuit has indicated that estoppel against the Governnent
could be possible, but has cautioned that any party asserting it
carries a “heavy burden,” and that estoppel could lie only where
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there has been “affirmative m sconduct” on the part of the
Gover nment . See Santamaria-Anes v. INS, 104 F.3d 1127 (9th Cir.
1996); United States v. U lyses-Salazar, 28 F.3d 932 (9th Cir
1994); Santiago v. INS, 526 F.2d 488 (9th Cir. 1975) (en banc)
cert. denied, 425 U. S. 971 (1976).

Clearly, this is not a case where the Government engaged in
affirmati ve m sconduct by placing the respondent in exclusion
proceedi ngs in 1993. The respondent had been out of the United
States for 4 nonths. \Wile an absence of this length may in sone
circunmst ances cone within the purview of Fleuti, it was by no neans
“clear error,” as alleged by the respondent, much |ess affirmtive
m sconduct, to place the respondent in exclusion proceedings after
such a | ong absence.

The respondent’s citation at oral argument to the decision in
Jubilado v. INS, 819 F.2d 210 (9th Cir. 1987), is not dispositive.
There, in what the court characterized as a “difficult” Fleuti
i ssue, the court held that a 3-nonth departure did come within the
Fleuti doctrine. |d. at 214. In fact, that decision was foll owed
inthis case, when the excl usi on proceedi ngs were term nated and t he
respondent was placed i n deportation proceedi ngs. The case does not
in any way hold that the decision to initially place the alien in
excl usion proceedings was affirmative m sconduct. We note that
excl usi on proceedi ngs are a proper forumfor determ ning whether or
not the Fleuti doctrine should apply. See Landon v. Plasencia, 459
U S. 21 (1982).

Once it was deternined that the respondent should be i n deportation
proceedi ngs, there was no undue delay in initiating proceedings, or
in bringing them to a conclusion. As indicated above, the
I mmi gration Judge granted several continuances that were requested
by the respondent, over the objection of the Service.

[11. DEPORTABILITY UNDER SECTI ON 241(a)(2)(A) (i)

The respondent contends that there are two reasons why he cannot
properly be found deportable for having been convicted of a crine
i nvol ving noral turpitude within 5 years of entry. First, only the
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crimnal information indicates the date of conmi ssion of the offense
in question; the judgnment of conviction itself does not nention a
date. Second, even the information states only that the offense
occurred “on or about” August 6, 1985. The respondent contends that
this is too vague to prove deportability by the requisite clear,
unequi vocal , and convincing evidence. See Wodby v. INS, 385 U. S
276 (1966).

The findi ng of deportability under section 241(a)(2)(A) (i) is based
on the entire record of conviction. The record of conviction
includes the information. See, e.qg., Matter of Madrigal, 21 I&N
Dec. 323 (BI A 1996), and cases cited therein. The information is,
in fact, referred to in the judgment of conviction in this case
The information reflects that the respondent conmitted his crine
within 5 years of entry.

The fact that the i nformation states, as i s conmonly done, that the
of fense occurred “on or about” August 6, 1985, does not render the
charge too vague to be sustained. The respondent was admitted to
the United States in March 1981. The crinme was commtted i n August
1985, well within 5 years of the respondent’s entry. The
informati on was sufficiently clear about the date of conm ssion,
such that a finding of deportability could properly be based on it.
See generally Ballantine's Law Dictionary 888 (3d ed. 1969).

| V. DEPORTABI LI TY UNDER SECTI ON 241(a) (2)(A) (iii)

The respondent concedes that if his conviction occurred today, it
woul d constitute an aggravated felony for which he could be
deported. However, he does not concede that the current aggravated
felony definition applies to him because his offense was not
consi dered an aggravated felony prior to enactnent of the IIRIRA
Mor eover, he argues that even if the present definition applies to
him he still is not deportable under the aggravated felony ground
of deportation. The respondent points out that section 7344(b) of
the Anti-Drug Abuse Act of 1988, Pub. L. No. 100-690, 102 Stat.
4181, 4470-71 (“ADAA"), clearly states that the section
241(a) (2) (A (iii) ground of deportability applies only to
convictions occurring on or after the date of enactnment of that
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| egislation. He asserts that because his conviction was before that
date, he is not deportable on that ground.

The respondent’s argunment regarding the applicability of the
aggravat ed fel ony ground of deportation was recently addressed and
rejected by this Board. In Matter of Lettman, InterimDecision 3370
(BI'A 1998), we held that section 602 of the Imm gration Act of 1990,
Pub. L. No. 101-649, 104 Stat. 4978, 5077 (“1990 Act”), elimnated
the date restriction on the aggravated fel ony ground of deportation
set forth in section 7344(b) of the ADAA. W therefore concluded
that an alien who is charged, on or after March 1, 1991,! with
deportability based on an aggravated fel ony conviction is subject to
deportation, regardl ess of the date of conviction, if thecrinme fits
within the aggravated felony definition. We have noted the
argunents nmade by the respondent on this issue in his suppl enental
brief. They do not persuade us that Matter of Lettman was wongly
decided. Lettnman is dispositive of this aspect of the respondent’s
case. ?

This case, however, raises an issue that we | eft open in Matter of
Lett man, supra, at 4 n.4, which is alluded to by the respondent in

his brief. The respondent asserts that because his conviction
occurred in 1987, it did not come within the definition of an
aggravated felony until enactnent of the IIRIRA, and he therefore

cannot now be consi dered an aggravated felon. The alien in Matter

1 See section 602(d) of the 1990 Act, 104 Stat. at 5082, regarding
the effective date of the provision; see also Matter of Lettman,

supra.

2 W note that the Eleventh Circuit recently vacated its previous
decision in the Lettman case, insofar as it relates to the issue
i nvolved here; Part A of the court’s decision, relating to
jurisdiction, remains in effect. See Lettman v. Reno, 185 F.3d 1216
(11th Cir. 1999), vacating in part Lettman v. Reno, 168 F.3d 463
(11th Cir. 1999). W further note that the court’s previous, now
vacated, opinion was decided without reference to this Board' s
precedent, because the court was reviewing an earlier Board pane
decision in the case, which we vacated in our precedent decision

7
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of Lettman was convicted of third degree nmurder. That offense has
been included in the definition of an aggravated felony since the
termwas first used, in the ADAA, and the definition was initially
applied retroactively to convictions occurring on, before, or after
t he 1988 enactment of the ADAA. See Matter of A-A-, 20 | &N Dec. 492
(BIA 1992). There was therefore no question that the aggravated
felony definition applied to Lettman's case.

The ADAA narrowl y defined the term“aggravated fel ony” as “nurder
any drug trafficking crinme as defined in section 924(c)(2) of title
18, United States Code, or any illicit trafficking in any firearns
or destructive devices as defined in section 921 of such title, or
any attenpt or conspiracy to comit any such act, comitted within
the United States.” ADAA 8 7342, 102 Stat. at 4469-70. Thus, it
did not include the respondent’s crime, robbery.

Since the ADAA first used and defined the term aggravated fel ony
in 1988, Congress has expanded the definition on several occasions,
signaling its growing concern with criminal aliens. In the 1990
Act, for exanple, the definition of an aggravated fel ony was anended
to include, inter alia, a crime of violence for which the term of
i mpri sonment inposed is at |east 5 years. The respondent’s offense,
a crime of violence for which he was sentenced to 6 years
i mpri sonment, would conme within that definition. However, section
501(b) of the 1990 Act, 104 Stat. at 5048, applied that definition
only to offenses conmitted on or after enactnment of the 1990 Act.
See Matter of A-A-, supra. Thus, the definition would not have
applied to the respondent’s offense. Simlarly, other anendnents to
t he aggravated fel ony definition have specified that the anmendnents
applied only prospectively. See Immigration and Nationality
Techni cal Corrections Act of 1994, Pub. L. No. 103-416, 8§ 222(a),
(b), 108 Stat. 4305, 4320-22 (enacted Oct. 25, 1994); AEDPA
88 440(e), (f), 110 Stat. at 1276-78.

Wth the Il RIRA, however, Congress nade clear its intention to do
away with the different effective dates and to establish an
aggravated felony definition that would be universally applied
regardl ess of the date of conviction. Section 321(b) of the IIRIRA
states inits entirety:
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EFFECTI VE DATE OF DEFI NI TI ON—Section 101(a)(43) (8 U.S.C
1101(a)(43)) is amended by adding at the end the foll ow ng
new sentence: “Notwi thstandi ng any ot her provision of |aw
(i ncluding any effective date), the termapplies regardl ess
of whet her the conviction was entered before, on, or after
the date of enactnment of this paragraph.”

Il RIRA § 321(b), 110 Stat. at 3009-628. Relying on section 321(b),
this Board has, on at | east four occasions, applied the 1996 revised
aggravated felony definition to cases pending on the date of
enactment of the IIRIRA, with little or no discussion. See Miitter
of L-S-J-, 21 I &N Dec. 973 (BI A 1997); Matter of Bati sta-Hernandez,
21 I &N Dec. 955 (BIA 1997); Matter of Noble, 21 I&N Dec. 672
(BI'A 1997); Matter of Yeung, 21 1&N Dec. 610 (BI A 1996).

The respondent contends, however, that section 321(b) only
“purports” to abolish earlier effective dates for the aggravated
felony definition. The respondent |ooks to section 321(c) to
support his assertion that the |1 RI RA aggravated felony definition
shoul d not apply to his case. The citation to section 321(c) is
unavailing. That section provides:

EFFECTI VE DATE. —The anendnents made by this section shal

apply to actions taken on or after the date of the
enactnment of this Act, regardless of when the conviction
occurred, and shall apply under section 276(b) of the
Immigration and Nationality Act only to violations of
section 276(a) of such Act occurring on or after such date.

I[lRIRA § 321(c), 110 Stat. at 628.

Readi ng these two provi sions of section 321 together, we find that
section 321(b) establishes the effective date of the anended
definition of an aggravated felony. That is, it establishes that
the definition can reach back to enconpass any conviction

regardl ess of when it occurred. Section 321(c) does, however, limt
the definition to a certain extent, by stating that the anmendnments
will apply only to “actions taken” after the date of the IIRIRA s

enact nent, Septenber 30, 1996. Thus, the date of the conviction is
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i mportant only if the anended definition does not apply because of
the “actions taken” restriction.

The i ssue of what “actions taken” nmeans has al ready been addressed
in several cases. Both the Ninth Circuit and this Board have held
that the Board's consideration of a case constitutes an “action
taken” within the neaning of section 321(c). See Val derrama-Fonseca
V. INS, 116 F.3d 853 (9th Cir. 1997); Mtter of Batista-Hernandez,
supra, at 962. Oher courts that have considered this issue agree
that the term “actions taken” includes, at a mininum actions and
deci sions of the Attorney General or her del egates. See Choeum v.
INS, 129 F.3d 29 (1st Cir. 1997); Mendez-Mrales v. INS, 119 F.3d
738 (8th Cir. 1997) (holding that “actions taken” also includes

court review for purposes of section 321(c)).

Mor eover, the regul ati ons al so support our holding that the |l RIRA
aggravated felony definition applies to the respondent in this case.
According to 8 CF.R 8§ 1.1(t) (1999), “The term aggravated fel ony
means a crine (or a conspiracy or attenpt to commit a crine)
described in section 101(a)(43) of the Act. This definition is
appl i cabl e to any proceedi ng, application, custody determ nation, or
adj udi cati on pending on or after Septenmber 30, 1996 . . . .” This
provi si on was added to the regul ati ons after enactnent of the | I RIRA
and clearly enconpassed the ||l R RA aggravated felony definition.
See 62 Fed. Reg. 10,330 (1997). Proceedings in this case were
pendi ng on and after Septenmber 30, 1996, and therefore the II R RA
definition nmust apply.

Based on the | anguage of sections 321(b) and (c), the uniform
interpretation that the phrase “actions taken” under section 321(c)
i ncludes actions by the Board, and the provision at 8 C F.R
8§ 1.1(t), we conclude that the respondent’s offense comes within the
definition of an aggravated felony, as anmended by the IIR RA, and
that the IIRIRA definition does apply to this respondent’s case
His deportability wunder section 241(a)(2)(A)(iii) is therefore
est abl i shed.

V. APPLICABILITY OF MATTER OF SORI ANO

10
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The respondent argues that even if he is found deportable as an
aggravated felon, he should not be barred from obtaining a section
212(c) waiver by the Attorney General’s decision in Mtter of
Soriano, 21 I1&N Dec. 516 (BIA 1996; A.G 1997). In that decision,
the Attorney General held that section 440(d) of the AEDPA, 110
Stat. at 1277, nmust be applied to section 212(c) cases that were
pending on the date of enactnment of that |aw The respondent
contends that Suprenme Court decisions dealing with the retroactive
effect of statutes that were enacted after the Attorney General
i ssued her decision in Soriano effectively overrul ed that deci sion,
and we are bound to apply them not Soriano.

We recogni ze counsel s argunents regardi ng t he recent Suprene Court
deci sions on retroactivity. However, as the respondent concedes,
nei ther of those decisions, Lindh v. Mirphy, 521 U S. 320 (1997),
and Hughes Aircraft Co. v. United States ex rel. Schuner, 520 U. S.
939 (1997), directly overrules Matter of Soriano, supra. Nor did
these decisions interpret the statutory provision at issue in
Soriano. W are also aware of recent circuit court decisions that
have rejected the Attorney General’s application of the AEDPA s
section 212(c) restrictions to cases that were pending when the
AEDPA was enacted. See Pak v. Reno, _ F.3d ___, No. 98-3852, 1999
W. 791660 (6th Cir. Oct. 6, 1999); Shah v. Reno, 184 F.3d 719 (8th
Cir. 1999); Myers v. United States Dep’'t of INS, 175 F.3d 1289
(11th Cir. 1999); Sandoval v. Reno, 166 F.3d 225 (3d Cir. 1999);
Henderson v. INS, 157 F. 3d 106 (2d Cir. 1998), cert. denied sub nom
Reno v. Navas, 119 S. C. 1141 (1999); Goncalves v. Reno, 144 F.3d
110 (1st Cir. 1998), cert. denied, 119 S. C. 1140 (1999). However,
none of these cases is fromthe Ninth Circuit, where this case
ari ses. Moreover, circuit courts that have addressed this issue
nore recently have upheld the Attorney General’s decision in Matter
of Soriano, supra. See Requena-Rodriguez v. Pasquarell, __ F.3d
__, No. 98-40958, 1999 W. 717367 (5th Cir. Sept. 15, 1999); Turkhan
v. Perryman, 188 F.3d 184 (7th Cir. 1999)(as applied to aliens who
have no colorable defense to deportability); see also Jurado-
Qutierrez v. Greene, __ F.3d ., Nos. 97-1437, 98-1017, 98-1050,

98-1310, 1999 W 637038 (10th Cir. Aug. 19, 1999).

We remain bound by the Attorney General’s decision in Mtter of
Sori ano, supra. Under that decision, the respondent, an alien

11
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deportabl e as an aggravated felon, is statutorily ineligible for a
section 212(c) waiver.

The respondent also argues that applying section 440(d) of the
AEDPA to his case violates the Equal Protection Clause of the
Constitution by precluding persons in deportation proceedings
from obtaining section 212(c) relief while allowing simlarly
situated individuals in exclusion proceedings to seek such relief.
W have held that aliens in exclusion proceedings are
still eligible, follow ng enactnent of the AEDPA, for section 212(c)
wai vers. See Matter of Fuentes-Canpos, 21 | &N Dec. 905 (BI A 1997);
see also Matter of Gonzalez-Camarillo, 21 |&N Dec. 937 (BIA 1997).

The Board’s reasoning in Mtter of Fuentes-Canpos, supra, was
rejected by the Ninth Crcuit in United States v. Estrada-Torres,
179 F.3d 776 (9th Cir. 1999). The court there held that the AEDPA
anmendnent to section 212(c) “elimnates discretionary relief for
bot h excl udabl e and deportabl e | egal pernmanent residents,” and that
it therefore does not violate the Equal Protection Clause. 1d. at
779. The court thereby signaled its view that the section 212(c)
bar must be applied to both excludabl e and deportable aliens if it
is to pass constitutional nuster. However, the court gave no
i ndication of its view as to whether the AEDPA bar may be applied at
all to aliens who were already in proceedings on the date of the
AEDPA's enactnment. |In the Estrada-Torres case, all the pertinent
events, including the alien’s conviction and the issuance of the
Order to Show Cause, occurred after enactnment of the AEDPA. The
guestions raised and decided in the Soriano case were therefore not
at issue in Estrada-Torres. Under the Attorney Ceneral’s Soriano
decision, the respondent in this case is ineligible for section
212(c) relief.

Finally, the respondent urges us to allow himto apply for section
212(c) relief on the ground that a “mani fest injustice” would result
if he is denied that opportunity. The respondent’s situation is not
significantly nore conpelling than those of many aliens who cone
within the Attorney General’s ruling in Matter of Soriano, supra.
In any event, no matter how synpathetic the facts may be, we are
bound by that decision, which bars the respondent fromthe relief he
seeks.

12
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V.  CONCLUSI ON

Because we find the respondent deportable as charged, and
ineligible for relief from deportation, his appeal nust be
di smi ssed. Accordingly, the following order will be entered.

ORDER: The appeal is dism ssed.

Board Menber Neil P. Mller did not participate in the decision in
this case.

CONCURRI NG AND DI SSENTI NG OPI NI ON: Paul W Schmidt, Chairman, in
whi ch Lory Di ana Rosenberg and John Guendel sberger, Board Menbers,
j oi ned

| respectfully concur in part and dissent in part.

.  LETTMAN

I recognize that Matter of Lettman, Interim Decision 3370 (BIA
1998), continues to control the i ssue of deportability in this case.
In Lettman, along with Board Menbers Guendel sberger and Rosenberg,
| expressed ny disagreenment with the reasoning of the magjority. |
concl uded that the aggravated fel ony ground of deportability applies
only to convictions that occurred on or after Novenmber 18, 1988.
Nevert hel ess, because Matter of Lettman arose in the jurisdiction of
the United States Court of Appeals for the Eleventh Circuit, Board
Menmber Guendel sberger and | felt constrained by the Eleventh
Circuit’'s decision in Lopez-Amaro v. INS, 25 F.3d 986 (11th Cir.
1994), <cert. denied, 513 U. S. 1146 (1995), to concur in the
application of the aggravated felony deportation ground to M.
Lettman’s 1987 conviction.

13
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I continue to believe that the retroactive application of the
aggravated fel ony deportation ground in Matter of Lettman, supra,
isincorrect.® M conclusion is reinforced by the observation that
the application of the aggravated felony deportation ground to
convictions occurring prior to Novenber 18, 1988, contravenes the
regul ations set forth at 8 C.F.R § 240.56 (1999), which were
promul gated after enactment of the Illegal Inmgration Reform and
I mmi grant Responsibility Act of 1996, Division C of Pub. L. No.
104- 208, 110 Stat. 3009-546 (“IIRIRA"). That regul ation recogni zes
that the inmmgration consequences of provisions of the Anti-Drug
Abuse Act of 1988, Pub. L. No. 100-690, 102 Stat. 4181, that had
explicit prospective effective dates were unaffected by the Il RIRA
Normal Iy, we give such regulatory interpretations great, perhaps
controlling, weight. See Matter of Ponce de Leon, 21 |&N Dec. 154
(BI'A 1996, 1997; A.G 1997).

Not wi t hst andi ng my di sagreenent with the reasoning in Matter of
Lettman, | agree with the ngjority that our consideration of this
case is an “action taken” under section 321(c) of the IIRIRA 110
Stat. at 3009-628. Therefore, because Matter of Lettman, supra,
remains controlling in the case before us, | nmust concur in the
finding of deportability.

1. SORI ANO

Ordinarily, | also would concur in the conclusion that we are bound
to followthe Attorney General’s ruling in Matter of Soriano, 21 | &N
Dec. 516 (BIA 1996; A .G 1997). However, the Attorney General
deci ded Soriano on February 1, 1997. In the 2% years since that
deci sion, alnost every court to squarely consider the issue has
rejected the Attorney General’'s reasoning in Soriano. See, e.d.,
Shah v. Reno, 184 F.3d 719 (8th Cir. 1999); Mayers v. United States

1 The correctness of the mpjority decision in Matter of Lettman was
called into question when it was appealed to the Eleventh Circuit.
However, that court’'s decision rejecting Matter of Lettmn was
recently vacated, and the case will be reargued. See Lettnman v.
Reno, 185 F.3d 1216 (11th Cir. 1999), vacating in part Lettman v.
Reno, 168 F.3d 463 (11th Cir. 1999).
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Dep’t of INS, 175 F.3d 1289 (11th Cir. 1999); Sandoval v. Reno, 166
F.3d 225 (3d Cir. 1999); Henderson v. INS, 157 F.3d 106 (2d Cir
1998), cert. denied sub nom Reno v. Navas, 119 S. C. 1141 (1999);
&oncal ves v. Reno, 144 F.3d 110 (1st Cir. 1998), cert. denied, 119
S. Ct. 1140 (1999).2

Moreover, in rejecting Soriano, the courts have generally cited the
sane two Suprenme Court decisions relied on by the respondent inthis
case. See, e.qg., Mayers v. INS, supra, at 1302-04 (discussing
Hughes Aircraft Co. v. United States ex rel. Schumer, 520 U.S. 939
(1997), and Lindh v. Mirphy, 521 U S. 320 (1997), as inconsistent

with Soriano). Furthernore, the Suprene Court has taken the
sonmewhat unusual step of denying the Solicitor General’ s petition
for certiorari to resolve this issue. Reno v. Navas, supra,;

Goncal ves v. Reno, supra.

This is not an “ordinary” situation. W recently recognized that
we are not bound to follow rulings of the Attorney General where
they have been overtaken by |ater devel opnents in the |aw. See
Matter of Roldan, InterimbDecision 3377 (Bl A 1999) (stating that the
Board can abandon | ong-standing rulings of the Attorney CGeneral on
the basis of |ater devel opnents in the |aw).

The time has conme for us to reexanine Soriano in |light of the
significant intervening case law, no mtter how painful or

2 Recently, a court of appeals for the first tine held that Soriano
was generally correct, although even that court indicated that
Soriano should not apply where an alien has a col orable defense to

deportability. Turkhan v. Perryman, _ F.3d __ , No. 98-1964, 1999
W. 615531 (7th Cir. Aug. 16, 1999); see also Jurado-Gutierrez v.
Geene, __ F.3d ___, Nos. 97-1437, 98-1017, 98-1050, 98-1310, 1999

W. 637038 (10th Cir. Aug. 19, 1999) (holding that section 440(d) of
the Antiterrorismand Effective Death Penalty Act of 1996, Pub. L
No. 104-132, 110 Stat. 1214, 1277, has no retroactive effect when
applied to aliens whose crimnal convictions took place prior to
April 24, 1996, but who had not yet applied for discretionary
relief).
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cunmbersonme this process mght be. It is sinply not fundamentally
fair to continue dismissing appeals on the basis of Soriano without
considering the reasoning of the many courts that squarely have
rejected the Soriano rationale. Nor is it permssible to “hold”
wi t hout decision cases of detained aliens who are challenging
Sori ano.

The majority’s failure to neaningfully address counsel’s argunents
that are based on nunerous post-Soriano decisions by the Suprene
Court and the |lower courts deprives the respondent of a reasoned
determination in this case. It is unreasonable to require al
individuals in the respondent’s situation to litigate in federa
court to receive just consideration of their well-supported
argunents for a different result.

Therefore, | respectfully dissent fromthe majority’s decision to
apply Soriano without reexamning its rationale in light of the
current | aw

Board Member Gustavo D. Villageliu dissents w thout opinion.
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